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The Internal Auditors and individuals associated with the Pasadena Independent School District are not 
an authority on tax-related or accounting situations concerning Parent Organizations, Booster Clubs and 
Exempt Organization.  Parent Organization, Booster Clubs, and Exempt Organizations should obtain 
competent independent counsel concerning tax and accounting-related circumstances. 
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Nonprofit Organizations – Frequently Asked Questions 
 
Texas Comptroller of Public Accounts 
 
The following excerpts were downloaded from the Texas State Comptroller’s website. The information 
documented below is subject to change by the Texas State Comptroller’s Office. Therefore, for the most 
up-to-date version of this information, please go to: 
 

http://www.sos.state.tx.us/corp/nonprofitfaqs.shtml 
 

1. What is a nonprofit corporation?  
 A “nonprofit corporation” is a corporation no part of the income of which is 
 distributable to  members, directors, or officers. A nonprofit corporation is created by 
 filing a certificate of formation with the secretary of state. See Form 202 (available on 
 website). A nonprofit corporation may be created for any lawful purpose, which 
 purpose must be stated in its certificate of formation. 
 

2. Is a nonprofit corporation a tax-exempt entity?  If not, how do I become tax-exempt?  
 A Texas nonprofit organization—whether a corporation or an unincorporated 
 association—is not automatically exempt from federal or state taxes. To become 
 exempt, the organization must meet certain requirements and apply with both  the IRS 
 and the Texas Comptroller of Public Accounts. 
 
 To learn more about the rules and procedures for obtaining federal tax-exempt status, 
 read IRS Publication 557, “Tax-Exempt Status for Your Organization.”  Questions about 
 federal tax-exempt status can be directed to:  
  IRS 
  Exempt Organizations Section 
  (877) 829-5500 
 
 To learn more about the rules and procedures for obtaining state tax-exempt status, 
 read the FAQs published by the Texas Comptroller of Public Accounts.  Exemption from 
 Texas state taxes is determined by the Texas Comptroller of Public Accounts. Questions 
 about state tax-exempt status can be directed to:  
  Texas Comptroller of Public Accounts 
  Exempt Organizations Section  
  (800) 531-5441 or (512) 463-4600  
  email 
 

3. How do I form a “501(c)(3)” corporation? 
 The designation “501(c)(3)” refers to a specific federal tax provision only. If you need 
 information regarding a federal tax provision or a tax provision impacts your certificate 
 of formation, you should contact your own tax counsel, attorney, or the IRS. The 
 secretary of state’s Form 202 meets minimum state law requirements but does not 
 include any additional statements that the IRS might require for tax-exempt status. 
 

http://www.sos.state.tx.us/corp/nonprofitfaqs.shtml�
http://www.irs.gov/publications/p557/index.html�
http://www.irs.gov/�
http://www.cpa.state.tx.us/taxinfo/franchise/faq_exempt.html#exempt1�
http://cpa.state.tx.us/�
http://window.state.tx.us/taxinfo/taxhelp.html�
http://www.irs.gov/�
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4. I’m filing a certificate of formation for a nonprofit corporation, and I have to decide whether 
the corporation will have members.  What is a member? 
 Many nonprofits use the term “member” synonymously with “supporter” or “donor.”  
 Separate from this fundraising use, however, the Texas Business Organizations Code 
 provides for a nonprofit corporation with a formal membership structure.  Pursuant to 
 section 1.002(53) of the Texas Business Organizations Code, a “member” of a nonprofit 
 corporation is “a person who has membership rights in the nonprofit corporation under 
 its governing documents.”  Members of a nonprofit corporation are similar to 
 shareholders of a for-profit corporation in that both members and shareholders  may 
 have significant rights with respect to internal corporate governance.  Unlike 
 shareholders, however, members of a nonprofit corporation are typically not owners 
 and are not issued stock.  When forming a nonprofit corporation, you must determine 
 whether the corporation will have members, and if so, who will govern the 
 corporation—the members, a board of directors, or both. 
 
 A nonprofit corporation is presumed to have members.  If you are forming a nonprofit 
 corporation without members, the certificate of formation must include a statement to 
 that effect. 
 

5. Can one person be the sole director and officer of a nonprofit corporation? 
 No. The Texas Business Organizations Code requires a nonprofit corporation to have at 
 least three directors, one president, and one secretary. The same person cannot be both 
 the president and secretary. Officers and directors must be natural persons, but may be 
 known by other titles. 
 

6. Can a nonprofit corporation pay a salary to its officers, directors and/or employees? 
 Yes. Any corporation may pay reasonable compensation for services rendered to the 
 corporation. 
 

7. Can a nonprofit corporation give political contributions? 
 There are restrictions on political contributions by nonprofit corporations.  For 
 information, on this topic, you may wish to contact your private attorney, the Texas 
 Ethics  Commission, (512) 463-5800, the Federal Election Commission, and the IRS.  You 
 may also wish to review Title 15 of the Texas Election Code. 
 

8. Who has authority to investigate the activities of a nonprofit corporation? 
 The Texas Attorney General has statutory authority to (1) investigate charities that 
 operate as nonprofit corporations, and (2) inspect the books and records of all 
 corporations, including nonprofit corporations. The secretary of state has no such 
 authority.  Additionally, the IRS can revoke a nonprofit corporation’s tax exemption for 
 violations of federal tax laws. 
 

9. Are the books and records of a nonprofit corporation available for inspection? 
 Section 22.351 of the Texas Business Organizations Code gives a member of a nonprofit 
 corporation, on written demand, the right to examine and copy the corporation’s books 
 and records.  The member, or the member’s agent, accountant, or attorney, may 
 examine and copy these records at any reasonable time and for a proper purpose. 
 Section 22.352 also requires a nonprofit corporation to maintain financial records in 

http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.1.htm#1.002�
http://www.ethics.state.tx.us/�
http://www.ethics.state.tx.us/�
http://www.fec.gov/�
http://www.irs.gov/�
http://www.statutes.legis.state.tx.us/?link=EL�
http://www.oag.state.tx.us/�
http://www.irs.gov/�
http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.22.htm#22.351�
http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.22.htm#22.352�
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 accordance with generally accepted accounting principles; the board of directors is 
 required to prepare or approve an annual financial report for the preceding year. 
 Additionally, section 22.353 requires certain nonprofit corporations to make all records, 
 books, and annual reports of financial activity available to the general public for 
 inspection and copying. However, section 22.353 does not apply to (1) corporations that 
 solicit funds only from their members; (2) corporations that do not intend to solicit and 
 do not actually receive contributions in excess of $10,000 during a fiscal year from 
 sources other than their members; (3) proprietary schools; (4) religious  institutions; (5) 
 trade associations or professional associations whose principal income is from dues and 
 member sales and services; (6) insurers; or (7) alumni associations of public or private 
 institutions of higher education. 
 
 Under certain circumstances, a nonprofit corporation’s books and records are also 
 available to the public under the Texas Public Information Act (chapter 552 of the 
 Government Code). Section 552.003(1)(A) of the Public Information Act defines  
 “governmental body” to include the “part, section, or portion of an organization, 
 corporation, commission, committee, institution, or agency that spends or that is 
 supported in whole or in part by public funds.” For more information on the Public 
 Information Act, please contact the Attorney General; the secretary of state cannot 
 provide advice regarding the application of the Public Information Act to a particular 
 nonprofit corporation. 
 

10. Can I obtain a copy of a nonprofit corporation’s IRS Form 990 from the secretary of state? 
 No. Although organizations filing Form 990-PF must submit a copy to certain state 
 attorneys general, nonprofit corporations are generally not required to file Form 990 
 with the Texas attorney general or the secretary of state. The IRS provides 
 information about how to obtain copies of Forms 990, exemption applications, and 
 related tax filings on its Form 990 Resources and Tools for Researchers page. For more 
 information about registrations and filings with the Texas attorney general, please 
 visit the Charities and Nonprofits section of the attorney general’s website. 
 

11. Does a foreign nonprofit corporation have to register to transact business in Texas if its only 
contact with the state is solicitation of funds or donations? 
 A nonprofit corporation that actively solicits funds in Texas may be “transacting 
 business” in Texas and should file an Application for Registration (See Form 302 
 available on website); however, if the corporation’s contacts with Texas are only 
 through interstate commerce (for example, by mail or by telephone) or  independent 
 contractors, then the corporation is probably not “transacting business” in Texas. 
 However, regardless of the manner of solicitation, an out-of-state nonprofit corporation 
 may be required to register with the secretary of state in order to participate in a state 
 employee charitable campaign under subchapter I, chapter 659 of the Government  
 Code. 
 

12. How can I obtain a copy of the by-laws, tax exempt filings or other documents for a nonprofit 
organization? 
 If the entity is organized as a Texas nonprofit corporation, you may obtain a copy of the 
 certificate of formation or other filing documents maintained by the secretary of state 

http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.22.htm#22.353�
http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.22.htm#22.353�
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.552.htm#00�
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.552.htm#552.003�
http://www.oag.state.tx.us/�
http://www.irs.gov/charities/article/0,,id=214160,00.html�
http://www.oag.state.tx.us/consumer/nonprofits.shtml�
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.659.htm#I�
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 by contacting our records team at corpcert@sos.state.tx.us or 512-463-5578. The 
 documents may also be viewed and copies ordered through SOSDirect. 
 
 The secretary of state does not maintain the by-laws or tax exempt filings of any 
 nonprofit organization. Some organizations that have obtained tax-exempt status from 
 the Internal Revenue Service are required to make certain documents available to the 
 public. By-laws may be available if included as part of the organization’s application for 
 exemption. For  more information, please visit the IRS website. The secretary of state’s 
 office cannot assist you in obtaining these documents. 
 

FAQs for Unincorporated Nonprofit Associations 
 

1. What is an unincorporated nonprofit association? 
 An unincorporated nonprofit association is an unincorporated organization consisting of 
 three or more members joined by mutual consent for a common nonprofit purpose. 
 Unlike nonprofit corporations, unincorporated nonprofit associations do not file 
 certificates of formation with the secretary of state. For more information, see Form 
 208 (available on website). 
 

2. Does an unincorporated nonprofit association have to file anything with the secretary of 
state? 
 No. An unincorporated nonprofit association may, but is not required to, file an 
 appointment of an agent for service of process.  See Form 706 (available on website). 
 In addition, the association may, but is not required to, file a statement of authorization 
 as to real property with the county clerk. 
 

3. Is an unincorporated nonprofit association a tax-exempt entity?  If not, how do I become tax-
exempt? 

 A Texas nonprofit organization—whether a corporation or an unincorporated 
 association—is not automatically exempt from federal or state taxes. To become 
 exempt, the organization must meet certain requirements and apply with both the IRS 
 and the Texas Comptroller of Public Accounts. 

 To learn more about the rules and procedures for obtaining federal tax-exempt status, 
 read IRS Publication 557, “Tax-Exempt Status for Your Organization.” Questions about 
 federal tax-exempt status can be directed to: 

 IRS 
 Exempt Organizations Section 
 (877) 829-5500 

FAQs for Nonprofit Corporation Periodic Reports 

 
1. I received a notice from the secretary of state about filing a “periodic report.” What is this 

report? Is this required annually? 

mailto:corpcert@sos.state.tx.us�
http://www.sos.state.tx.us/corp/sosda/index.shtml�
http://www.irs.gov/charities/article/0,,id=96583,00.html�
http://www.irs.gov/publications/p557/index.html�
http://www.irs.gov/�
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 A nonprofit corporation is required by law to file an informational report not more than 
 once every four years upon request by the secretary of state.  The report provides 
 information regarding the corporation’s registered agent and registered office, and the 
 names and addresses of its current officers and directors, and is required regardless of 
 the corporation’s tax status.  BOC § 22.357. 
 
 Once requested, the report must be completed and filed with the secretary of state to 
 avoid involuntary termination of a domestic corporation or revocation of the 
 registration of a foreign corporation.  BOC § 22.364. 
 

2. Why am I receiving notices about filing a periodic report?  I am no longer affiliated with this 
corporation. 
 The secretary of state sends official notices to the corporation through the current 
 registered agent and registered office address.  If a periodic report notice was addressed 
 to you, it is because your name and address appear as the corporation’s registered 
 agent and registered office and the corporation has not designated or appointed a new 
 registered agent. 
 

3. The report I received contains inaccurate pre-printed information.  How can I change it? 
 Although you cannot change the entity’s name, file number, or jurisdiction of formation, 
 you can change or update the following pre-printed information on the report by simply 
 crossing it out and filling in the correct information: 
 

o The registered agent name;  
o The registered office address; and  
o The names, addresses, and titles of persons named as officers and directors of the 

corporation 
 

 To change its legal name, the corporation must file a certificate of amendment with the 
 secretary of state or an amendment to its registration. See Form 424 (available on 
 website) or Form 406 (available on website), as applicable. 
 

4. Can I file a periodic report even if the secretary of state has not requested one? 
 Yes. Although a nonprofit corporation is not required to notify the secretary of state of 
 changes to officer or director information at the time of the change, a nonprofit 
 corporation may file a periodic report even if the secretary of state has not asked for 
 one.  However, filing a voluntary report does not affect your duty to timely file a report 
 when one is requested by the secretary of state. 
 

5. What happens if I don’t file the periodic report? 
 A nonprofit corporation that fails to file the periodic report within 30 days from the date 
 that the report is sent by the secretary of state forfeits its right to transact business in 
 Texas. BOC § 22.360.  A nonprofit corporation that has forfeited its right to transact 
 business cannot maintain any action, suit, or proceeding in any Texas court; however, 
 the corporation may still defend any action or suit. The forfeiture does not impair the 
 validity of any contract. The corporation may relieve itself of the forfeiture by simply 
 filing the periodic report within 120 days of the date of mailing of the notice of 
 forfeiture. If thecorporation fails to file the report within this 120-day period, the 

http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.22.htm#22.357�
http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.22.htm#22.364�
http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.22.htm#22.360�
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 secretary of state will involuntarily terminate the existence of the Texas nonprofit 
 corporation or revoke the foreign nonprofit corporation’s registration to transact 
 business in Texas, as applicable.  BOC § 22.364. 
 

6. If a nonprofit corporation has been involuntarily terminated or had its registration revoked for 
failure to file its periodic report, can it be reinstated? 
 Yes. So long as the entity would otherwise continue to exist, the entity can reinstate at 
 any time by filing the required report together with the maximum filing fee of $25.  See 
 Form 802 (available on website).  Please note, however, that the secretary of state 
 must determine whether the corporation’s name is still available before the required 
 periodic report can be filed and the entity reinstated. Consequently, additional filings 
 and fees may need to be submitted together with the periodic report when the name of 
 the corporation is the same as, deceptively similar to, or similar to the name of any 
 existing domestic or foreign filing entity, or any name reservation or registration on file 
 with the secretary of state. 
 

7. Is a nonprofit entity formed under a special statute—such as an electric cooperative formed 
under the Texas Utilities Code—required to file a periodic report? 
 Yes.  The Texas Business Organizations Code (the “Code”) provides that a nonprofit 
 corporation created under a special statue is subject to Title 1 and Chapter 22 of the 
 Code, to the extent not inconsistent with the special statute.  

  

http://www.statutes.legis.state.tx.us/Docs/BO/htm/BO.22.htm#22.364�
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Texas Franchise Tax – Frequently Asked Questions 
 

Texas Comptroller of Public Accounts 
 
The following excerpts were downloaded from the Texas State Comptroller’s website. The information 
documented below is subject to change by the Texas State Comptroller’s Office. Therefore, for the most 
up-to-date version of this information, please go to: 
 

www.window.state.tx.us/taxinfo/franfaq.html 
 

 
 

1. What is franchise tax?  
The Texas franchise tax is a privilege tax imposed on corporations, including banking 
corporations and limited liability companies that are chartered in Texas. The tax is also 
imposed on Non-Texas Corporations that do business in Texas.  

 
2. Where do I go for help with my Texas franchise tax report?  

The Comptroller's office maintains a toll-free number to answer your franchise tax 
questions. Call us at (800) 252-1381, visit the field office nearest you, or email us at 
<tax.help@cpa.state.tx.us>. You can also write to us at Comptroller of Public Accounts, 
111 E. 17th Street, Austin, Texas, 78774.  

 
3. Who has to report the Texas franchise tax?  

The franchise tax is imposed on each corporation that is chartered in Texas. Non-Texas 
corporations doing business in Texas are also liable for the tax. See Franchise Tax Rule 
3.546 for a list of some activities considered to be "doing business in Texas."  
 
For franchise tax purposes, the term "corporation" also includes a bank, state limited 
banking association, savings and loan association, limited liability company, professional 
limited liability company, a corporation that elects to be an S corporation for federal 
income tax purposes, and a professional corporation. However, professional 
associations and partnerships are not subject to the franchise tax.  

 
4. How is the franchise tax calculated?  

Corporations pay the greater of the tax on net taxable capital or net taxable earned 
surplus. The rates and computations discussed below are effective for reports originally 
due on or after January 1, 1994.  
 
Taxable capital is a corporation's stated capital (capital stock) plus surplus. Surplus 
means the net assets of a corporation minus its stated capital. For a limited liability 
company, surplus means the net assets of the company minus its members' 
contributions. For more details on surplus, see Rule 3.551. Taxable capital is 
apportioned using a single gross receipts factor.  
 

http://www.window.state.tx.us/taxinfo/franfaq.html�
http://www.window.state.tx.us/taxinfo/fieldtoll.html�
mailto:tax.help@cpa.state.tx.us�
http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=34&pt=1&ch=3&rl=546�
http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=34&pt=1&ch=3&rl=546�
http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=34&pt=1&ch=3&rl=551�
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Taxable capital for an annual report is based on the end of the corporation's last 
accounting period in the calendar year prior to the calendar year in which the report is 
due. The tax rate on taxable capital is 0.25 percent per year of privilege period.  
 
Earned surplus basically includes the corporation's federal net taxable income, plus 
compensation paid to officers and directors of the corporation. S corporations and 
corporations with fewer than 36 shareholders are generally exempt from the 
compensation add-back. For the earned surplus calculation, unitary income is 
apportioned using a single gross receipts factor. In addition, non-unitary income is 
allocated to Texas if Texas is the corporation's commercial domicile. For more 
information on the computation of earned surplus, see Rule 3.555.  
 
Earned surplus for an annual report should be reported beginning with the day after the 
ending date on the previous franchise tax report and ending with the end of the 
corporation's last federal accounting period in the calendar year prior to the calendar 
year in which the report is due. The tax rate on earned surplus is 4.5 percent.  

 
5. Is there a minimum tax?  

No. Corporations that owe less than $100 do not have to pay any tax, but they must file 
a report. Also, corporations will not owe any tax if the gross receipts from their entire 
business for both taxable capital and taxable earned surplus are each less than $150,000 
during the period upon which the tax is based.  

 
6. What are the franchise tax filing requirements?  

A corporation's first (initial) report is due one year and 89 days after the corporation's 
beginning date. After the initial report is filed, the corporation will file annual reports 
each May 15.  

 
7. Who can sign the Texas franchise tax report?  

An officer, director, or any other person authorized by the corporation can sign the 
report.  

 
8. What is a Public Information Report?  

The Public Information Report is a listing of the officers and directors of the corporation, 
and information about "owned" and "owning" companies related to the reporting 
entity. Public Information Reports must be filed with the initial and annual franchise tax 
reports. An officer, director, or other authorized person, must sign the Public 
Information Report.  
 
 
 
 
 
 
 
 
 

 

http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=34&pt=1&ch=3&rl=555�
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9. How are changes to the officers and directors of a corporation reported to the state?  
Officer and director information is filed with the Comptroller once a year on the Public 
Information Report. The Public Information Report is mailed to the corporation with the 
annual franchise tax report packets. When you are filing the Public Information Report, 
simply cross out any incorrect preprinted information and enter the correct information.  
If a person's name is listed on the Public Information Report and that person is not an 
officer or director of the corporation on the date the report is filed, the person may file 
a sworn statement with the Comptroller, disclaiming their status as an officer or director 
as shown on the report. The statement will be made available on request in the same 
manner as other public information.  

 
10. Because the franchise tax is a privilege tax, what privilege periods are covered by these 

reports?  
The privilege period for the initial report extends from the corporation's beginning date 
through the day before the corporation's first anniversary date (first privilege period); 
and from the anniversary date through December 31 of that calendar year (second 
privilege period). Corporations with a beginning date of October 4 through December 31 
pay the first annual privilege period (i.e., the calendar year following the second 
privilege period) as part of their initial report.  
 
The privilege period for the annual report is the calendar year in which the report is due.  

 
11. How do you compute the accounting year ending date for the initial return?  

To determine the "ending date" for the taxable capital component (Schedule A), enter 
the last accounting period ending date that is at least 6 months after the beginning date 
and at least 60 days before the original due date of the initial report. If your normal 
accounting period ending date does not fall between 6 months after the beginning date 
and at least 60 days before the original due date, enter the end of the month closest to 
the first anniversary of the beginning date.  
 
To determine the "ending date" for the earned surplus component (Schedule B), enter 
the last accounting period ending date used for federal income tax purposes that is at 
least 60 days before the original due date of the initial report.  

 
12. What is a Final Franchise Tax Report?  

A corporation that for any reason (e.g., dissolution, merger, withdrawal) becomes no 
longer subject to the earned surplus component of the tax must file a final franchise tax 
report. The final report must be filed within 60 days of the date the corporation is no 
longer subject to the earned surplus component. This requirement also applies to a 
Non-Texas corporation that is no longer subject to the earned surplus component of the 
tax. For more information about the final report, see Sec. 171.0011 of the Texas Tax 
Code.  
 
 
 
 
 

 

http://www.capitol.state.tx.us/statutes/docs/TX/content/htm/tx.002.00.000171.00.htm#171.0011.00�
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13. Are non-profit corporations subject to franchise tax?  
Yes, but some non-profit corporations may qualify for an exemption from the franchise 
tax.  
 
Texas Tax Code Sec. 171.063 recognizes that certain corporations qualifying for a federal 
exemption may qualify for exemption from the franchise tax. A corporation will qualify 
for exemption from the franchise tax if it has been granted an exemption from federal 
taxation under Internal Revenue Code (IRC) Section 501(c) (2), (3), (4), (5), (6), (7), (8), 
(10), (16), (19) or (25) and submits a copy of its Internal Revenue Service determination 
letter with a completed Form AP-204 (available on website), Application for Exemption - 
Miscellaneous. See Form AP-204, for details about the required documentation to be 
submitted.  
If the corporation has not obtained a federal exemption under IRC Section 501(c) as 
mentioned above, it may qualify for exemption from the franchise tax under another 
provision of the Tax Code. See Tax Code Secs. 171.051 through 171.087 for more 
information about franchise tax exemptions. To apply for exemption from the Texas 
franchise tax based on one of the other provisions available under Texas law, submit a 
completed Form AP-204, identifying the section that applies to the corporation, along 
with all required documentation as explained in Publication 96-1045, Guidelines to 
Texas Tax Exemptions.  

 
14. How do we maintain the corporate charter for a corporation with no activity?  

To keep the corporation active and in good standing, the corporation must file a 
franchise tax report and a signed Public Information Report annually. If the corporation 
has no activity, it can file a Franchise No Tax Due Information Report (Form 05-141 
available on website).  

 
15. How do we "dissolve" a corporation?  

The corporation must be current in all franchise tax requirements, including the final 
franchise tax report. The corporation must also have closed all its accounts for all taxes 
administered by the Comptroller under Title 2 of the Tax Code. Corporations chartered 
in Texas must file Articles of Dissolution with the Texas Secretary of State to end the 
corporation's legal existence. A Certificate of Account Status must be filed with Articles 
of Dissolution.  
 
To get a Certificate of Account Status, file Form 05-359 (available on website), or visit 
one of our field offices, or write to the Account Maintenance Division. There is no 
charge for the Certificate.  
The Comptroller does not maintain Secretary of State forms such as Articles of 
Dissolution. Secretary of State dissolution forms can be downloaded from their website 
at <http://www.sos.state.tx.us>.  
 
Because Articles of Dissolution are filed with the Secretary of State, questions about the 
actual filing requirements and fees should be addressed to them. See their website or 
call (512) 463-5555.  
 
 

 

http://www.window.state.tx.us/taxinfo/taxforms/ap-204.pdf�
http://www.window.state.tx.us/taxinfo/taxforms/ap-204.pdf�
http://www.capitol.state.tx.us/statutes/docs/TX/content/htm/tx.002.00.000171.00.htm#171.051.00�
http://www.capitol.state.tx.us/statutes/docs/TX/content/htm/tx.002.00.000171.00.htm#171.087.00�
http://www.window.state.tx.us/taxinfo/taxforms/ap-204.pdf�
http://www.window.state.tx.us/taxinfo/taxpubs/tx96_1045.html�
http://www.window.state.tx.us/taxinfo/taxforms/05-141.pdf�
http://www.window.state.tx.us/taxinfo/taxforms/05-141.pdf�
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16. How do Non-Texas corporations legally terminate their existence in Texas?  
If the corporation has dissolved or merged out of existence in its home state, the 
corporation simply needs to send a copy of the document filed in the home state to the 
Texas Secretary of State. The Secretary of State's office will notify the Comptroller and 
we will close out the franchise tax account as of the date of termination. If the 
corporation does not have a Certificate of Authority, send a copy of the document filed 
in the home state to the Comptroller's Office.  
 
If the corporation wants to withdraw its Certificate of Authority in Texas, Applications 
for Withdrawal must be filed with the Texas Secretary of State. The corporation must be 
current in the payment of all taxes administered by the Comptroller under Title 2 of the 
Tax Code. Otherwise, the withdrawal will not be approved. A Certificate of Account 
Status must be filed with Applications for Withdrawal.  
 
To get a Certificate of Account Status, file Form 05-359, or visit one of our field offices, 
or write to the Account Maintenance Division. There is no charge for the Certificate.  
Because Terminations and Applications for Withdrawal are filed with the Secretary of 
State, questions about the filing requirements and fees should be addressed to them. 
See their website at <http://www.sos.state.tx.us> or call (512) 463-5555.  

 
17. How does a corporation in charter or Certificate of Authority forfeiture status reinstate the 

charter or Certificate of Authority?  
If the forfeiture was caused by failure to satisfy franchise tax requirements, the 
corporation must bring its franchise tax account into current status before filing an 
Application for Reinstatement with the Texas Secretary of State.  
 
Once the franchise tax requirements have been met, the corporation must obtain a 
Certificate of Tax Clearance from the Comptroller's office. This is a statement that must 
be filed along with the Application for Reinstatement with the Secretary of State's 
office. A Certificate of Account Status (certificate of good standing) cannot be obtained 
until the reinstatement has been approved by the Secretary of State.  
 
Because Applications for Reinstatement are filed with the Secretary of State, questions 
about the filing requirements, non-tax forfeitures, and fees should be addressed to 
them. See their website at <http://www.sos.state.tx.us> or call (512) 463-5555.  

 
18. How is a change to the registered agent or registered office of a corporation reported to the 

state?  
Registered agent and registered office information is maintained at the Secretary of 
State's office, and changes must be filed with them. You can download the forms you 
need from their website, <http://www.sos.state.tx.us>. Once the changes have been 
filed, the Secretary of State will notify the Comptroller of the corrected information.  
Changing the registered agent's address does not necessarily change the corporation's 
mailing address that the Comptroller's Office uses to mail forms and other information 
to the corporation. Notify the Comptroller's Office separately if you are trying to change 
the master mailing address for the corporation by calling (800) 252-5555.  
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Texas Sales Tax – Frequently Asked Questions 
 

 
Texas Comptroller of Public Accounts 
 
The following excerpts were downloaded from the Texas State Comptroller’s website. The information 
documented below is subject to change by the Texas State Comptroller’s Office. Therefore, for the most 
up-to-date version of this information, please go to: 
 

http://www.window.state.tx.us/taxinfo/sales/questions.html 
 

 
Obtaining a Sales Tax Permit 

1. Who is required to hold a Texas sales and use tax permit?  
You must obtain a Texas sales and use tax permit if you are engaged in business in Texas and 
you:  

o sell tangible personal property in Texas;  
o lease tangible personal property in Texas; or  
o sell taxable services in Texas.  

Please see Rule 3.286 and publication 96-259 Taxable Services for more information.  
The requirement to obtain a Texas sales and use tax permit applies to individuals as well as 
corporations, firms, partnerships, and all other legal entities.  

 
2. What is tangible personal property?  

The statutory definition for "tangible personal property" is "personal property that can be seen, 
weighed, measured, felt, or touched or that is perceptible to the senses." See Sec. 151.009.  

 
3. What is engaged in business?  

A person or a retailer is engaged in business in Texas if any of the following criteria are met:  
 

o (A) maintains, occupies, or uses an office, place of distribution, sales or sample room, 
warehouse or storage place, or other place of business;  

o (B) has any representative, agent, salesperson, canvasser, or solicitor who operates in 
this state under the authority of the seller to sell, deliver, or take orders for any taxable 
items;  

o (C) promotes a flea market, trade day, or other event that involves sales of taxable 
items;  

o (D) uses independent salespersons in direct sales of taxable items;  
o (E) derives receipts from a rental or lease of tangible personal property that is located in 

this state;  
o (F) allows a franchisee or licensee to operate under its trade name if the franchisee or 

licensee is required to collect Texas sales or use tax; or  
o (G) conducts business in this state through employees, agents, or independent 

contractors.  
 

See Rule 3.286.  
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4. How do I get a permit?  
Apply for a sales tax permit using our Texas Online Sales Tax Registration System 
(http://www.window.state.tx.us/taxpermit/). An application can also be downloaded from our 
Tax Forms Online (http://www.cpa.state.tx.us/taxinfo/taxforms/00-forms.html) page. You can 
also obtain an application by calling (800) 252-5555 or by visiting one of our enforcement field 
offices.  

 
5. Is there a fee charged for a Texas sales and use tax permit?  

There is no fee for the Texas Sales and Use tax permit. However, based on your application, you 
could be required to post a security bond. For more information on security bonds, please refer 
to Rule 3.327 or contact your local enforcement field office.  

 
6. If my business doesn't have a federal identification number yet, can I still apply for the sales and 
use tax permit?  

Yes. If a business applies for a sales tax permit prior to obtaining a federal employer's 
identification number, we will issue a permit under a temporary number. When the federal 
employer's identification number is provided to the Comptroller's office, we will then issue a 
new permit, based on the federal number.  

 
7. Do I need more than one permit?  

Each seller must have a tax permit for each active place of business. A place of business is an 
established outlet, office, or location that the seller, or the seller's agent, or employee operates 
for the purpose of receipt of orders for taxable items. A warehouse, storage yard, or 
manufacturing plant is not a "place of business of the seller" for tax permit requirement 
purposes unless the seller receives three or more orders in a calendar year at the warehouse, 
storage yard, or manufacturing plant. If you have multiple places of business you will receive 
separate permits for each business location displaying the same taxpayer identification number, 
but with separate outlet or sequence numbers.  

 
8. Can I use the sales tax permit number from my old business or from an existing business that I 
purchased?  

No. A permit is valid only for the person to whom it was issued and only for the business at the 
address shown on the permit. It cannot be transferred from one owner to another. See Buying, 
Selling, or Discontinuing a Business 
(http://www.cpa.state.tx.us/taxinfo/sales/faq_buy_sell.html).  

 
9. If the ownership of my business changes, is a new permit needed?  

Yes. The new owner must obtain a permit if there are any changes in ownership of your 
business. Incorporating a business or forming a partnership or limited liability company is 
considered a change of ownership and must be reported. For example, if you operate a business 
as a sole proprietor, but decide to incorporate, the corporation will have to obtain a new permit 
for the business, even though you may operate the business as an officer of the corporation.  

 
10. If I am no longer in business, can I keep my sales tax permit?  

Your permit is valid only as long as you are actively engaged in business as a seller. If you are no 
longer conducting business, you should return your permit to the Comptroller for cancellation. 
Likewise, the Comptroller may cancel your permit if it finds that you are no longer engaged in 
business as a seller.  
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11. Should I notify the Comptroller's office if I change my business address or mailing address?  

Yes. We need to update our records to ensure that your tax returns are mailed to the correct 
address. You can make the changes in these ways:  

o Use "webchange" (http://www.cpa.state.tx.us/taxinfo/sales/index.html)  
o Use the address change block on your Texas sales and use tax return.  
o Email us at tax.help@cpa.state.tx.us.  

 
12. Am I required to register to pay other taxes?  

When you apply for a sales and use tax permit, we may be able to inform you of other taxes, 
licenses, or fees that your business might be responsible for, but you have the obligation to 
determine what taxes, licenses, or fees (federal, state or local) your business is responsible for 
reporting and/or paying.  

 
13. Are my business records subject to audit?  

Yes. Your records may be audited to determine whether you have paid the correct amount of 
tax. The audit may determine that you owe tax, that you are entitled to a refund, or that you 
have paid the correct amount. In general, you may be audited in four years intervals; thus, you 
are required to keep records for a minimum of four years. See Keeping Records 
http://www.cpa.state.tx.us/taxinfo/sales/faq_records.html).  

 
14. Once I have obtained a Texas sales and use tax permit, what are my obligations as a permit 
holder?  

As a permit holder, you are required to  
o Post your permit at your place of business;  
o Collect sales tax on all taxable sales;  
o Pay sales and use tax on all taxable purchases;  
o Timely report and pay sales and use taxes; and  
o Keep adequate records.  

 
Sales Tax Collection 

 
1. What is taxable?  

Texas tax law refers to tangible personal property and taxable services as taxable items. Each 
sale of a taxable item is taxable unless a specific exemption applies.  

 
2. How much sales tax do I collect from my customers?  

You should calculate the amount of sales tax by multiplying the tax rate by the sales price of the 
taxable item. Tax charts are located on the Sales Tax forms page 
(http://www.window.state.tx.us/taxinfo/taxforms/01-forms.html).  
Sales tax = sales price of a taxable item multiplied by the tax rate.  
If you sell multiple taxable items on one invoice, then you must compute the tax on the total 
sum of the sales prices of the taxable items sold. For example, if you sell three T-shirts for $10, 
$25, and $50, then the total sum of the sales prices is $85. You would apply the tax rate to $85 
to calculate the sales tax.  
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3. What tax rate do I use?  
The Texas state sales and use tax rate is 6.25%, but local taxing jurisdictions (cities, counties, 
special purpose districts, and transit authorities) may also impose sales and use tax up to 2% for 
a total maximum combined rate of 8.25%. You will be required to collect both state and local 
sales and use tax. For information about the tax rate for a specific area, see Local Sales and Use 
Tax Rate Information.  
 
For information on collecting and reporting local sales and use tax, ask for publication 94-105 
"Guidelines for Collecting Local Sales and Use Tax" For a list of local tax rates ask for publication 
96-132 "Texas Sales and Use Tax Rates." We also provide tax rate cards for all combined tax 
rates.  
 
The tax rate for sales and use taxes are the same. See Purchases/Use Tax for additional 
information.  

 
4. Am I required to separately state the sales tax amount to my customers?  

Yes. You must separately state the sales tax amount on your invoice or receipt unless you 
provide a written statement to the customer that the sales price includes sales tax. The "tax 
included" statement must be displayed where people would normally be advised of the terms of 
the sale (e.g., brochures, invoices, contracts, and signage). If you use a written statement that 
sales tax is included in the sales price, you have collected sales tax and must report the collected 
tax by backing it out of the total amount received.  
 
For example, you sell T-shirts. You are located in Austin and are required to collect 8.25% tax on 
your sales. You charge a customer $50 for a T-shirt and your invoice contained a written 
statement that the price included sales tax. Your sales price for that T-shirt was $46.19, and you 
collected $3.81 in tax.  
 
Out-of-state sellers that are permitted to collect Texas sales and use tax must identify the sales 
and use tax as "Texas sales and use tax" on invoices to their customers. Please refer to Rule 
3.286.  

 
5. Is rounding permitted when computing sales tax?  

When you compute the sales tax by multiplying the tax rate against the sales price, you should 
go out to the third decimal place. If the third decimal place is equal to or greater than 5, you 
should round up to the next cent. If the third decimal place is 4 or less, then you should round 
down to the next cent. For example, you sell a taxable item for $250 and must charge 8.25% tax. 
If you multiply the tax rate against the sale price, it is $20.625. Because the third decimal place is 
a 5, you would round up and charge $20.63. You can also use a rate chart.  

 
6. If I do not collect the sales tax or collect an incorrect amount, who is responsible for paying sales tax 
to the Comptroller's office?  

As a seller, you are responsible for collecting and remitting the correct amount to the 
Comptroller's office. If you do not collect and remit the correct amount, you can owe any 
additional tax plus you may be assessed penalties and interest.  
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7. Are barters and exchanges taxable?  
Yes. Barters or exchanges are considered the same as making sales or purchases. The retail 
value of the property or services received is the amount to which tax will apply. For example, 
assume that you are a retailer of electronic equipment and owe $500 for dental care. In place of 
cash, you provide a television set from your inventory as full payment. The transfer of the 
television is considered a taxable sale, and you must collect tax on the $500.  

 
8. Are delivery or shipping charges taxable?  

Shipping and handling charges are taxable if the charges are associated with the sale of taxable 
goods or service.  
 
For example, you sell a sofa to a customer for $500. You agree to deliver the sofa and charge 
separate fee of $50 for delivery. Because your sale of the sofa is taxable, your $50 delivery 
charge is also taxable. You should collect sales tax on $550.  
 
In contrast, if you sold a similar sofa for $500 to another customer who issues you a properly 
completed resale or exemption certificate, then your sale and the delivery charge are exempt. If 
you deliver the sofa for a fee of $50, the delivery charge is not taxable. You do not collect sales 
tax on the $550.  
 
Note: "Delivery," "shipping," or "postage" on an invoice represents delivery charges. Please refer 
to Rule 3.303. Please note that separately stated charges for postage are not taxable when 
billed by the seller to a client if the cost of the postage was incurred by the seller at the request 
of the client to distribute tangible personal property to third party recipients designated by the 
seller's client.  

 
9. Where can I get more information?  

It is not possible to explain what is taxable for every type of business. You are encouraged to use 
any of the resources listed below to obtain answers to your questions. You may:  
 

o Call our toll-free line at (800) 252-5555.  
o Look at any of our publications 

(http://www.window.state.tx.us/taxinfo/taxpubs/index.html#sales) designed to explain 
what is taxable for your type of business.  

o Look at our Administrative Rules 
(http://info.sos.state.tx.us/pls/pub/readtac$ext.ViewTAC?tac_view=4&ti=34&pt=1&ch=
3) or Tax Code (http://www.statutes.legis.state.tx.us/Docs/TX/htm/TX.151.htm).  

o Write to us for advice regarding the taxability of a particular sale or transaction. Our 
mailing address is P.O. Box 13528, Austin, Texas 78711-3528 and our email address is: 
tax.help@cpa.state.tx.us  
 

Note: For your protection, it is best to get the advice in writing. You may be relieved of tax, 
penalty, and interest charges that are due on a transaction if the Comptroller's office 
determines that you reasonably relied on written advice that was erroneous and were harmed 
by that reliance. For this relief to apply, a request for advice must be in writing, identify the 
taxpayer to whom the advice applies, and fully describe the facts and circumstances of the 
transaction.  
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Reporting and Remittance 
 
1. What is a sales and use tax return?  

A sales and use tax return is a form used by a Texas sales and use tax permit holder to report the 
collection and remittance of sales and use taxes to the Comptroller's office. Returns can be 
downloaded from our Tax Forms Online page.  

 
2. When do I file the tax return form?  

When you obtain your Texas sales and use tax permit, you will be instructed to file your tax 
return on a monthly, quarterly, or yearly basis (the determination is based on the volume of 
sales expected for your business). This filing requirement will be adjusted based on the amount 
of taxes that you actually collect.  
 
Most businesses will file monthly returns, but depending on how much tax your business 
collects, you might qualify to file quarterly or yearly returns.  
 
Monthly: Taxpayers who collect $500 or more in state sales or use tax in a month must file 
monthly. Monthly sales and use tax returns are due on or before the 20th day of the month 
following the month in which the taxes were collected. For example, the July return must be 
filed on or before August 20th.  
 
Quarterly: Taxpayers who collect less than $500 state sales and use tax per month (or less than 
$1500 per calendar quarter) may file quarterly. Quarterly sales and use tax returns are due on or 
before the 20th day of the month after the end of the quarter in which the taxes were collected. 
For example, the first quarter covers January, February, and March, and the return must be filed 
on or before April 20th.  
 
Yearly: Taxpayers who collect less than $1,000 in state sales and use tax per year may file yearly. 
Yearly sales and use tax returns are due on or before January 20th.  
 
If the due date falls on a Saturday, Sunday, or legal holiday the next business day is the due 
date. We send preprinted tax returns to almost all businesses that hold a Texas sales and use tax 
permit. Preprinted monthly tax returns are mailed the first week of the following month. For 
example, the July return will be mailed the first week of August. Preprinted quarterly tax returns 
are mailed the first week of the month following the end of the quarter. For example, the first 
quarter return will be mailed the first week of April.  
 
We will not send preprinted tax returns to a business if the post office has notified us that the 
mailing address is undeliverable, or if you are required by state law to file your tax returns 
electronically. Texas law requires every taxpayer or licensee who paid a total of $100,000 or 
more in a payment category during the preceding state fiscal year (September 1 through August 
31) to pay by EFT.  
 
Preprinted yearly returns are mailed in November prior to the due date in January.  
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If the business does not receive a preprinted form, it is the taxpayer's responsibility to file a tax 
return and remit taxes on time. To receive a blank return, a taxpayer can download a blank 
return at our Tax Forms Online, call us at (800) 252-1389, or visit the nearest enforcement field 
office. Some sales tax forms are also available via Fax on Demand. You can request a fax when 
you call (800) 252-5555.  

 
3. If I cannot file my return or pay the tax on time, can I request an extension?  

No, unless a disaster has been declared in your area or the Comptroller specifically grants an 
extension. See Rule 3.1 in General Rules for more details. The Comptroller rarely approves an 
extension unless there's been a natural disaster declared by the Texas Governor or the President 
of the United States.  

 
4. What happens if I file a late tax return or my tax payment is overdue?  

If you file a late return and/or make a late tax payment, you are liable for interest and penalty 
charges. If you file a sales tax return after the due date, the discount is not allowed. Taxpayers 
are required to file sales tax returns by the due date. By law, taxpayers are assessed a $50 late 
filing penalty after more than two returns are received with a postmark date later than the due 
date. Once a taxpayer has filed late three or more times, the penalty is automatically assessed 
on every subsequent late filing. The late filing penalty is assessed even if there is no tax due 
during the period covered by the report.  
 
If the tax liability is paid 1-30 days late, there is a 5% (.05) penalty applied to the amount of sales 
tax paid after due date. If the tax liability is paid 31-60 days late, there is a 10% (.10) penalty 
applied to the amount of sales tax due. If the payment is over 60 days late, the penalty is 10% of 
the amount of sales tax due plus interest. Calculate interest at the rate published online. 
Additionally, delinquent taxpayers may be referred to an outside collection agency which 
subjects them to a collection fee. If you pay your full tax liability on time but do not file your 
return on time, you may still be liable for a penalty for filing a late return as noted above. 
If you fail to file a sales tax return timely, you may receive a Notice of Tax/Fee Due that 
estimates the amount of sales tax due for the filing period. This is an estimate only. The 
estimated figure will be replaced with the actual amount of tax due once a return is filed. A 
return must be filed even if you had no sales. If you do not file and pay your sales tax on or 
before 20 days after we issued this estimate, you are also liable for an additional 10% penalty on 
the outstanding tax. So you could be assessed a twenty (20) percent penalty on the tax due plus 
any applicable collection fees and interest. 
 

5. If I don't owe taxes, do I still file a return?  
Yes. You must file a tax return even if you have no sales for the reporting period or if all your 
sales are nontaxable.  

 
6. How do I pay the taxes that are due?  

For most taxpayers, there are several payment choices. You can:  
 

o Pay by check or money order through the mail or at any enforcement field offices. Make 
your payment payable to the Texas Comptroller of Public Accounts  

o Pay by electronic fundtransfer (http://www.window.state.tx.us/taxinfo/etf/eft.html)  
o Pay through webfile (http://window.state.tx.us/webfile/index.html) with a credit card 

or bank draft.  
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Texas law requires every taxpayer who paid a total of $100,000 or more in sales and use taxes 
during the preceding state fiscal year (September 1 - August 31) to pay by EFT. The Comptroller 
will annually review the payments made during the previous fiscal year to determine who meets 
this criterion. We will inform these taxpayers at least 60 days prior to the effective date that 
they must remit payment(s) by EFT.  
 
Reminder: Regardless of how you pay, you must make your payments on time and file a timely 
return.  

 
7. What happens if I do not file a tax return?  

If you fail to file a required sales tax report, the Comptroller's office will send you an estimated 
billing, with instructions to file a report providing your actual sales data for the estimated 
period. Please be aware that failure to file or pay a sales tax report may result in collection 
actions, including, but not limited to, additional late filing penalties, liens, and criminal charges.  

 
8. What are prepayment discounts?  

Prepayments may be made by taxpayers who file monthly or quarterly returns. Prepayers are 
entitled to an additional 1.25% (one and one quarter percent) discount. The amount of the 
prepayment must be a reasonable estimate of the state and local tax liability for the entire 
reporting period. "Reasonable estimate" means at least 90% of the total amount due or an 
amount equal to the actual net tax liability due and paid for the same reporting period of the 
immediately preceding year. See Rule 3.286 "Seller's and Purchaser's Responsibilities" for 
additional information.  

 
9. What are vendor's discounts?  

Taxpayers who file their returns on or before the due date are entitled to a .5% (one half of one 
percent) discount. Instructions on calculating the timely filing discount are included on the Texas 
sales and use tax returns.  

 
10. If a customer pays after the tax reporting period, or pays in installments, when is the tax due?  

If a retailer is on the accrual basis of accounting, tax is due based on the date the sale takes 
place. A retailer on the cash basis of accounting will report a sale when payment is received 
from the customer. See Rule 3.302.  
 
If you report and pay tax on a credit sale and later find you cannot collect payment for it, you 
may be able to take a "bad debt" deduction on your sales and use tax return. See Rule 3.302.  

 
11. What if I made a mistake on my return and need to make changes?  

Make a copy of the original return you filed or download a blank form from our website.  
Write "amended return" on the top of the form.  
 
If you're using a copy of your original return, cross out the amounts that are wrong and write in 
the correct amount. If you're using a blank form, enter the amounts as they should have 
appeared on the original return.  
 
Sign and date the return.  
 

http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=34&pt=1&ch=3&rl=286�
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If the amended return shows you overpaid your taxes, attach a letter requesting a credit and let 
us know how you would like to receive your refund. We can either send you a check for the 
overpaid amount or let you take a credit on a future return.  
 
If the amended return shows you underpaid your taxes, please send the additional tax due plus 
any penalties and interest that may apply.  
 
Mail the signed and dated amended return to:  
Comptroller of Public Accounts 
111 E. 17th Street 
Austin Texas 78774-0100  
 

Keeping Records 
 

1. Am I required to keep business records?  
Yes, you are required to keep business records so that an auditor from the Comptroller's office 
can verify the accuracy of your sales and use tax liabilities.  

 
2. What type of records do I keep?  

Please refer to Rule 3.281 "Records Required; Information Required."  
 
3. How long do I keep my business records?  

You must keep sales and use tax records for at least four years unless the Comptroller gives 
written authorization for earlier destruction. This applies to all records that pertain to 
transactions involving sales or use tax liability. In addition, if your records are being audited by 
the Comptroller, you should retain all records for the period being audited until the audit is 
completed (or-if you appeal the findings or file a claim for refund-until your case is resolved).  

 
4. Should I keep resale or exemption certificates that I have accepted?  

Yes. You need to keep the certificates to document claimed nontaxable sales. If you do not keep 
these records, you are subject to tax, interest, and penalty charges. Comptroller certificates are 
the only proof of exempt sales.  

  

http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=34&pt=1&ch=3&rl=281�
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IRS Stay Exempt– Frequently Asked Questions 

Texas Comptroller of Public Accounts 

The following excerpts were downloaded from the IRS website. The information documented below is 
subject to change by the IRS. Therefore, for the most up-to-date version of this information, please go to: 

http://www.stayexempt.org/FrequentlyAskedQuestions.aspx 

 

1. Where can I get technical help with this web-based training? 
 Refer to the Help button at the bottom of the screen at 
 http://www.stayexempt.org/FrequentlyAskedQuestions.aspx.  

2. Will I receive official CPE or CLE credit for taking this course? 
 No. However, upon completing the feedback survey at the end of each course, you can 
 print out a personalized Certificate of Completion.  

3. What is the difference between nonprofit, tax exempt, and charitable? 
 The term “nonprofit,” as well as “not-for-profit” and “nonstock,” describe the way an 
 organization incorporates under state law. These terms all describe organizations that 
 are not organized to make a profit, and that typically do not issue stock. 
 
 The term “tax exempt” refers to the status granted by the IRS to qualifying 
 organizations. To receive tax-exempt status, an organization must meet a specific 
 description and, for 501(c)(3) status, complete and submit an application. 501(c)(3) tax 
 exemption applies to Federal income tax and Federal unemployment tax. States also 
 grant tax exemption, but the process and types of exemption vary from state to state. 
 
 The term “charitable” refers to a type of organization that is recognized as tax exempt 
 under section 501(c)(3) of the Code. 501(c)(3)s, which also include religious and 
 educational organizations, receive certain benefits not conferred on other tax-exempt 
 organizations; for example, contributions to them are tax deductible by the donor.  

4. What is the difference between section 501(c)(3) and section 170? 
 All of the 501(c) sections, including 501(c)(3), describe particular types of organizations 
 that qualify for tax exemption. Section 170 provides that contributions to certain types 
 of organizations—primarily 501(c)(3)s and a few others—are deductible by the donor as 
 itemized deductions. Section 501(c)(3) governs tax exemption of organizations, while 
 section 170 governs deductibility of contributions by individuals.  

5. Why would an organization file Form 1023, Application for Recognition of Exemption, when it 
is not required to do so? 
 Usually a church or very small organization files to be recognized as tax exempt—even 
 though it doesn’t have to—for the peace of mind such recognition provides their 
 donors. Most donors want to be able to prove, if the IRS examines their return, that 
 their contribution is deductible by showing that the organization to which they 

http://www.stayexempt.org/FrequentlyAskedQuestions.aspx�
http://www.stayexempt.org/FrequentlyAskedQuestions.aspx�
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 contributed is in IRS Publication 78, Cumulative List of Organizations Described in 
 Section 170(c) of the Internal Revenue Code of 1986. Being able to demonstrate that an 
 organization is a recognized 501(c)(3) may have other benefits, such as qualifying for 
 lower postal rates.  

6. Are contributions to these organizations (tax exempt, but without a determination letter) tax 
deductible? 
 A donation to a church or an organization with less than $5,000 in annual gross receipts 
 is deductible by the donor as a charitable contribution whether or not the organization 
 has applied for and received tax-exempt status from the IRS.  

7. When is an organization’s tax-exempt status effective? 
 If an organization files its application for recognition as a tax-exempt organization within 
 27 months of the date of its incorporation or formal organization, then exemption, if 
 granted, will be effective as of the date of its incorporation or formal organization. 
 
 If an organization files for exemption after 27 months from the date of incorporation or 
 formal organization, then exemption, if granted, will be effective from the postmarked 
 date of the application for exemption.  

8. What is the difference between a public charity and a private foundation? 
 All 501(c)(3) organizations have what is called a “foundation classification.” The terms 
 “public charity” and “private foundation” are ways of referring to an organization’s 
 foundation classification. Because of the way the law is written, any organization that 
 qualifies for tax-exempt status under section 501(c)(3) is presumed to be a private 
 foundation, unless it can show that it qualifies for one of the exceptions to private 
 foundation status. Any organization qualifying for such an exception is sometimes called 
 a public charity. 
 
 Some types of organizations, such as churches and schools, are defined as public 
 charities by law. But most organizations qualifying for public charity status do so 
 because they can show that their financial support comes from a broad cross-section of 
 the public. Organizations that receive their support from a very narrow base, or that 
 were set up by a wealthy individual or family, will typically be classified as private 
 foundations. 
 
 Although both types of organizations are tax exempt under section 501(c)(3), private 
 foundations are subject to certain excise taxes and reporting requirements that do not 
 apply to public charities.  

9. During my first five years of existence when I’m automatically deemed a public charity by the 
Service, do I still need to file an annual return for those years? 
 You will still need to comply with the normal annual return filing requirements during  
 your first five years of existence, including Form 990-N, unless you are otherwise not 
 required to file a return. However, you will still be a public charity regardless of the 
 public support information reported in the Schedule A to your annual return.  
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10. What can I do to help ensure that my organization does not unexpectedly lose its public 
charity classification? 
 An organization will lose its public charity status starting in its sixth year of existence if it 
 cannot pass the public support test for two consecutive years. If the organization cannot 
 meet the public support test for two consecutive years, it will be reclassified as a private 
 foundation as of the start of the second consecutive year. In order to avoid 
 unexpectedly losing your public charity classification, you should keep careful track of 
 your public support information throughout the year instead of waiting until the end of 
 the tax year when you are preparing your Schedule A.  

11. What happens if an organization is reclassified as a private foundation? 
 The organization is still exempt as a 501(c)(3) organization, but it will be subject to the 
 excise taxes that apply to private foundations. It will also file a Form 990-PF, Return of 
 Private Foundation, instead of a Form 990, Return of Organization Exempt from Income 
 Tax.  

12. What activities can jeopardize tax-exempt status? 
 For 501(c)(3)s, the four main activities that can jeopardize the organization’s tax-exempt 
 status are:  

o activity that results in private benefit or inurement;  
o lobbying activity, if it constitutes a substantial part of the organization’s overall 

activities or if it exceeds a predetermined dollar amount;  
o any political campaign activity; and  
o unrelated business activity that is substantial when compared with the 

organization’s exempt-function activities.  
 

13. What is private benefit? 
 Private benefit occurs when an individual or organization receives a benefit—monetary 
 or nonmonetary—from a 501(c)(3) organization. A tax-exempt organization that 
 provides a substantial amount of private benefit may risk losing its tax-exempt status. 
 (This does not include paying reasonable salaries or providing services to individuals as 
 part of an organization’s exempt-function activities.)  

14. What is inurement? 
 Inurement occurs when an “insider” of an exempt organization receives any of an 
 organization’s net income or inappropriately uses any of its assets for personal gain. An 
 insider is a person who has a personal and private interest in the activities of an 
 organization. Examples are officers, directors, and key employees. Any amount of 
 inurement, no matter how small, can jeopardize an organization’s tax-exempt status. 
 (This does not include paying reasonable salaries or providing services to individuals as 
 part of an organization’s exempt-function activities.)  

15. What is the difference between private benefit and inurement? 
 Inurement is a subset of private benefit and deals specifically with insiders, while private 
 benefit can be to both insiders and outsiders. Both terms describe situations in which an 
 exempt organization’s income or assets are inappropriately diverted for private gain 
 rather than used for a public purpose.  
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16. What is lobbying? 
 Lobbying is defined as “the attempt to influence legislation.” Legislation includes actions 
 by Congress or any state legislature, local council, or other similar governing body. 
 Actions by these bodies include acts, bills, or resolutions. If an exempt organization 
 contacts, or urges the public to contact, a member or employee of a governing body in 
 order to advocate for or against an action by the body, it is lobbying.  

17. What are the consequences of lobbying? 
 If a 501(c)(3) organization conducts substantial lobbying, it risks losing its tax-exempt 
 status. Loss of exemption would result in the organization’s income becoming subject to 
 income tax. In addition, taxes may apply to the organization and to managers who knew 
 that the lobbying expenditures were excessive.  

18. How does the IRS determine if lobbying activities are substantial? 
 The IRS uses one of the following two methods to determine whether the lobbying 
 activities of a 501(c)(3) are substantial:  

o the “substantial part test,” or  
o the “expenditure test.”  

 
 The first test is a subjective test based on the facts and circumstances. The IRS considers 
 a variety of factors, including the time devoted to the lobbying activity by both 
 compensated and volunteer workers, as well as the money spent on it. If the activity as 
 a whole is determined to be substantial, the organization’s exempt status may be 
 jeopardized. 
 
 The second test is an objective, mathematical test that applies a dollar limit for lobbying 
 expenditures based on the organization’s total expenditures. As long as the 
 organization’s total annual lobbying expenditures are under this limit, its lobbying is 
 considered insubstantial. An organization must elect to have its lobbying activities 
 measured by this test by filing Form 5768, Election/Revocation of Election by an Eligible 
 Section 501(c)(3) Organization to Make Expenditures to Influence Legislation. This 
 election, governed by section 501(h) of the Code, must be made during the tax year for 
 which it is to be effective.  

19. What is political campaign activity? 
 Political campaign activity is directly or indirectly participating or intervening in any 
 political campaign on behalf of or in opposition to any candidate for elective public 
 office. This includes making contributions to political campaign funds or making public 
 statements in favor of or in opposition to any candidate for public office.  

20. What are the consequences of participating in political activity? 
 For a 501(c)(3), violating the political campaign prohibition may result in revocation of 
 tax-exempt status, and imposition of certain excise taxes.  
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21. What is the difference between lobbying and political activity? 
 Lobbying is activity in support of or in opposition to legislation. (Think “L & L”—Lobbying 
 & Legislation.) Political activity is about supporting or opposing a candidate for elective 
 office.  

22. What is UBI? 
 “UBI” stands for “unrelated business income,” which is income that an exempt 
 organization receives from conducting activities that are not related to its exempt 
 purpose. Even if an organization uses the income from an unrelated activity to help pay 
 for its exempt activities, that income is still UBI.  

23. What are the consequences of conducting UBI-generating activities? 
 Conducting UBI-generating activities is not necessarily a bad thing. An organization 
 might just have to pay tax on those activities. However, for 501(c)(3)s, if the conduct of 
 UBI-generating activities becomes substantial in comparison with the organization’s 
 exempt-function activities, then the organization’s tax-exempt status could be 
 jeopardized.  

24. How do I report an organization that is violating its tax-exempt status? 
 To tell the IRS about an organization that you suspect may not be complying with any or 
 all aspects of its tax-exempt status, write to EO Classification, Mail Code 4910, 1100 
 Commerce Street, Dallas, TX, 75242.  

25. Who must file an annual information return? 
 Any exempt organization (public charity) whose gross receipts for its taxable year 
 exceed $25,000 must file a Form 990, Return of Organization Exempt from Income Tax, 
 or Form 990-EZ (Short Form) for that year. Private foundations must file Form 990-PF, 
 Return of Private Foundation, even if their gross receipts are less than $25,000 for the 
 year. An organization’s original determination letter granting exemption will include 
 information about the organization’s filing requirements. 
 For annual periods beginning after 2006, a tax-exempt organization that is not required 
 to file Form 990 because its gross receipts are less than $25,000 must file an annual 
 electronic postcard (e-postcard). The e-postcard must include:  

o Name  
o “Doing Business As” (dba) names  
o Address  
o Taxpayer Identification Number (TIN)  
o Name and address of principal officer  
o Evidence of continued basis for exemption from filing requirements  
o See Internal Revenue Code section 6033(i).  
 
For annual periods beginning after 2006, failure to file Form 990, Form 990-EZ, or an e-
postcard for three consecutive years will result in revocation of exempt status as of the 
filing due date for the third return. An organization revoked under this Code section 
must apply for reinstatement and pay a user fee, whether or not the organization was 
originally required to file for exemption. Reinstatement of exemption may be 
retroactive if the organization shows that the failure to file was for a reasonable cause. 
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Additional information with respect to section 6033(i) will be available at 
www.irs.gov/eo as procedures are finalized. 

26. When is Form 990, Return of Organization Exempt from Income Tax, due? 
 An organization’s Form 990 is due by the 15th day of the fifth month following the end 
 of its tax year. So, for a calendar-year organization, Form 990 is due on or before May 
 15. An organization can file for an automatic three-month extension of time to file Form 
 990. Organizations can also request an additional three-month extension if the original 
 three months was not enough time, but this extension is not automatic. You must show 
 reasonable cause for the additional time requested.  

27. Can returns of tax-exempt organizations be e-filed? 
 Yes. E-file is available for:  

o Form 990;  
o Form 990-EZ, Short Form Return of Organization Exempt from Income Tax;  
o Form 8868, Application for Extension of Time to File an Exempt Organization Return;  
o Form 1120-POL, U.S. Income Tax Return for Certain Political Organizations; and  
o Form 7004, Application for Automatic 6-Month Extension of Time To File Certain 

Business Income Tax, Information, and Other Returns  

 All you have to do is use IRS-approved software. You can find a list of IRS-approved 
 software, including those offering free e-file, at http://www.irs.gov/efile, and then click 
 on “e-file for Charities and Nonprofits.” 
 
 E-filing is required for certain large tax-exempt organizations. For details, see the 
 website.  

28. Do I really have to show my return to anyone who asks? 
 Yes. In fact, you have to show your three most recent returns to anyone who asks. You 
 also have to provide a copy of the return if the person asks for one, but you can charge a 
 reasonable amount for making the copy. Or, if your return is “widely available,” which 
 these days means it’s posted on the Internet, you can refer the requester to the Internet 
 address without providing a copy. However, you still have to have a copy of the return 
 available for the requester to see. 
 
 You do not have to show anyone information about your contributors, even if asked.  

29. What happens if I do not permit someone to examine my return? 
 If your organization does not comply with the public inspection requirements, it—and 
 the individuals responsible for the failure to comply—could be penalized. The penalties 
 will continue to accrue until the public inspection requirement is satisfied.  

30. What if I have a question that this training doesn't answer? 
 Visit the Exempt Organization pages on irs.gov, or call Customer Account Services toll-
 free at 877-829-5500 during normal business hours 
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